HUMAN RIGHTS STATES AND SOCIETIES: A REFLECTION FROM KENYA
WILLY MUTUNGA * A human rights state is conceptualized as a liberal democratic state with a social democratic content, the modern day version of the capitalist welfare state. With the "collapses" of communism and neoliberalism, the paradigms of human rights and social justice have taken a center state. The birth of transformative constitutions and transformative constitutionalism linked to modern and comprehensive Bills of Rights have enriched the intellectual, ideological, and political debates of human rights and social justice paradigms. On one hand they have the ingredients of mitigating neo-liberalism while on the other hand they reflect some of the features of the paradigms that critique neoliberalism. Social democracy has thus become the basis of the search for a liberating paradigm in the context of the global order. In this article the conceptualization of human rights state, currently under-theorized, is undertaken. Kenyan transformative Constitution and its development of transformative constitutionalism is the practical case study in this inquiry. The theoretical and practical approach adopted in the article remains politically plausible to the interrogation of the critical contemporary question, namely, whether the paradigms of human rights and social justice can be the basis of fundamental restructuring of societies in the Global South. [ Vol. 2] for the rights of the youth, women, persons with disabilities, children, the aged, minorities, pastoralists, hawkers, peasants, workers, artisans, artists, writers, students, intellectuals, refugees, internally displaced persons, and many other groups. Some civil society groups challenge the violations of the rights of Kenyans by multinationals in the areas of environment, poverty, exploitation, debt relief, reparations, trade, indigenous knowledge, investments and repatriation of profits. 5 Yet others have continued to agitate for the promotion and protection of economic, social, and cultural rights of Kenyan citizens. 6 These concerns that address the whole gamut of human rights for lives and livelihoods are not idle concerns. They reflect the deep commitment of very many Kenyans to the country's self-determination and independence. And there is, in fact, a consolidated human rights movement in Kenya. 7 In part, this movement owes its emergence to Kenyan intellectuals who have written tirelessly and critically on the human rights discourse. 8 But the human rights movement is also attributable to reformers and activists who work in human rights groups at the community, Those who are displaced and dispossessed and sentenced to a lifetime of starvation and deprivation must count among them too. Millions of people have been disposed by 'development' projects. In the past 55 years, Big Dams alone have displaced between 33 million and 55 million people in India. They have no recourse to justice." On the same page she adds, "In the era of corporate globalization, poverty is a crime." 6 . Kenya Human Rights Commission and Haki Jamii are the leaders in this field. 7 . "A movement is a complex phenomenon, it is dynamic, and it grows and grows as more and more people join the 'project' (if it makes sense to them, and involves them in its deepening and broadening). A movement is like small rivers joining to form a massive torrent." Yash Tandon, ANSLA (Alternatives to Neo-Liberalism in Southern Africa) strategy task force, Southern Africa, June 2004, (mimeo.) at 37. "…there is no Chinese (Israel) wall between `elite' and `popular' movements. The self-organization of different groups makes social movements a contradictory phenomenon. To not recognize this and equate social movements with popular movements would be to let one's programmatic aspirations overwhelm the analytical agenda." Mahmood Mamdani, "Introduction," 12 . Yet we cannot say that the consolidated human rights movement has a critical mass following within the country. This is a fundamental challenge to the movement if it will ever capture political power. It is arguable that even the middle class following that the movement has needs consolidation as it is torn by the usual divisions based on ethnicity, race, gender, generation, religion, region, occupation and clan. 13 . "… a human rights approach on its own will not be effective; there are powerful vested interests and certain power configurations at national and global levels that need to be challenged in order to bring about necessary change." Yash Tandon, supra note 7 at 5. Undoubtedly the human rights approach can expose and demystify these vested interests and power configurations and provide some advocacy tools of challenge. Advocacy and activism have their limitations in the challenging the vested interests and power configurations.
I. STATES THAT ARE COMMITTED
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III. THE CONCEPTUALIZATION OF HUMAN RIGHTS
This author and Alamin Mazrui have addressed the issue of the conceptualization of human rights elsewhere. 14 In that piece, we argued that the human rights corpus reflects diverse conceptions of liberal democracy and pointed to the Euro-centeredness of the corpus in its origin and general orientation. We also noted that some conceptions such as the right to selfdetermination have had a revolutionary and transformative character when invoked and implemented in struggles for independence. We contended that the human rights corpus has been used in the countries of the Global South to struggle against their political dictatorship. We argued that the corpus reflects a quasi-legalistic orientation where the focus implicitly or explicitly is on remedies that amount to little more than a better domestic implementation of universal human rights instruments. We agreed with Shivji that "human rights talk constitutes one of the main elements in the ideological armory of imperialism," 15 but we also noted that human rights discourse can be an ideology of resistance. 16 We highlighted the legacy of the Cold War and its impact on the human rights discourse. The Cold War's legacy's watershed is the Vienna Declaration of 1993 that affirmed the interdependence of various basic rights, indeed, the whole gamut of human rights. 17 We warned that human rights does mitigate market 17 . "It is customary to categorise human rights at three levels -the political or civil rights (or 'blue rights'), economic rights (or 'red rights'), and social and cultural rights (or 'green rights'). There is much discussion on the relative importance of these values, for example, whether democratic rights take precedence over economic rights, or whether democratic rights need to be put in abeyance until people have enough to eat and enjoy basic economic well being. These are false debates, or at best academic debates delinked from the real world. All rights must viewed holistically, as interdependent whole. There is a tendency in certain circles (for example in the Millennium fundamentalism, and is the only discourse to do so consistently after the fall of socialism and communism in 1989. We suggested that this is why the human rights discourse has a social democratic content. We emphasized that human rights discourse can dispute and attack the conceptions of property within the capitalist idiom and address issues of substantive justice that fundamentally affect the way wealth and other resources are redistributed. We reminded human rights conceptualizers and activists that the human rights discourse does reflect in part the great paradigms that not only exposed and demystified market fundamentalism, but also provided a road map for the total subversion of market fundamentalism.
IV. CONCEPTUALIZING THE STATE
Various analyses give characteristics, features or ingredients that are a shell for depicting a conventional conceptual framework of the state. 18 These features include the jurisdiction of the Development Goals -MDGs) to isolate economic rights -among them, access to basic necessities of life such as health, education, water, shelter, clothing and housing -as the 'targets' to achieve by a certain date in the future (in the case of the MDG, by 2015). These rights are, of course, very important, but their deficit in the contemporary world cannot be understood in isolation of the underlying causes (national and global) that create poverty and deprivation at the national and global levels". Supra note 7 at 5; See also what Yash Tandon had to say about the universality of human rights: "It [universality of human rights] is the only measure we have for questioning derogation of state and imperial behaviour from principles of humanity. And it is the only reed the poor and the vulnerable have from being otherwise totally drowned. Yash Tandon, "Humanolgy and Human Rights: The Challenge of Global Trading System" paper read in a conference on Human Rights in East Africa, Emergent Themes, Challenges and Tensions, October 9-10, 2004 at 14 (mimeo.); In giving a solution to the crisis of the post-colonial nation-state project Adebayo Olukoshi and Liisa Laakso, supra note 25 at 33,argue that: The need to promote social equity, a minimum standard for human welfare, a viable economy, and a clear charter of citizen's rights which aims to promote civil liberties and human rights, political and electoral pluralism, and effective public institutions (especially in the areas of education, health, and the administration of justice) ought to be more fully recognized as urgent and brought closer to the centre stage of national political and policy discourses. These are issues which are too crucial to be left to a small, largely unrepresentative political elite, foreign agencies/donors, or market forces. A relatively strong and democratic state apparatus is necessary in Africa, if the current social crisis is to be tackled. 
B. WHAT IS A HUMAN RIGHTS STATE?
Mutua begins his analysis of a human rights state by distinguishing "between a state that formally respects human rights, as do most political democracies, and a human rights state." 32 He proceeds to clarify the dichotomy by arguing:
28 . "Hope and Despair for a New South Africa: The Limits of Rights Discourse" (1997) 10 Harvard Human Rights Journal 63. Jarvis and Paolini make a great point about conceptualization of states. "Thus, to question the relevance of the state, or to reimagine its space, or to suggest alternatives, is to inquire into our very relationship with ourselves and the society we live in." supra note 20 at 4-5. 29 . Still elaborating on the dichotomy, he states:
A human rights state, by contrast, is a term coined here to describe an aspiration -an ideal state that would be constructed from close adherence to the prescriptions of the human rights corpus. Although a human rights state is theoretically possible given the framework of human rights law, it remains a fiction at present, not having been accomplished anywhere.
34
According to this analysis, South Africa fails the test of a human rights state mainly because human rights discourse is used to consolidate the relations of production formed or at Mutua's conceptualization is that a human rights state will enforce and realize the whole gamut of rights: political, civil, economic, social and cultural rights. The basis of this enforcement is pegged to "constitutionally effective" norms that the courts, the state, and the citizenry themselves make "practically realizable and enforceable." His conceptualization of a human rights state is, therefore, pegged to a framework of human rights law. Mutua also states that a human rights state is an ideal, an aspiration and a fiction because its accomplishment is yet to be achieved anywhere. However, Mutua does conclusively advocate for the struggle of a human rights state after carefully analyzing the political and legal pitfalls that hinder the realization of such a state, and does not call for, even by implication, the abolition of the human rights discourse. 40 where he eloquently analyses the rhetoric behind land reforms, the reforms in the machinery of violence, and economic reforms among others. To talk of the human rights state in Kenya, therefore, is to talk of the right to transform the country and ultimately of the right to revolution if that remains on the political agenda. Kenyans have been talking about the right to revolution for over a century now. What is recent is the conceptualization and problematization of the human rights discourse as an ideology of resistance. This ideology of resistance will go beyond "exposure" and "demystification" of the root causes of human rights violations. Thus the ideology of resistance will concretely address solutions that result in fundamental social transformation in Kenya. And that may ultimately be the basis of the right of revolution in the country. In sum, it will entail a negation of rights in order to ensure their assertion. With the 'right to revolution' written into the script of governance in Kenya, I believe that we will be well on our way to a human rights state. 39 .This question will take us back to discussions on classes. Is the vision of the class that controls the human rights state that of mitigating market fundamentalism? Or is it a class that knows that such mitigation is but a milestone in the road map to full self-determination and independence? Is it a class that rejects the assumption that there is no other better system other than capitalist fundamentalism? Is it a class that is ready to learn the reversal lessons in Soviet Union, Eastern Europe, Albania, China, Cuba, Venezuela and even the African states that struggled for socialism? Is it a class that shuns dogma and is able to embrace the space that allows intellectual, ideological and political engagement with different liberationist paradigms since 1989? It is intellectual and ideological laziness to simply think that these questions are irrelevant if engaged in struggles for human rights states in East Africa. 40 . Makau Mutua, supra note 28.
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C. CONCEIVING A HUMAN RIGHTS STATE
For Kenya, therefore, the struggle for the development of a human rights state has the following key transformative ingredients:
 The reform of the human rights law framework is positive, and can create democratic space for resisting dictatorship.
 In mitigating market fundamentalism, human rights discourse provides an alternative development paradigm.
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 In challenging market fundamentalism, human rights discourse puts back on the agenda critical thinking on an alternative system to globalization and markets.
 Human rights discourse gives ideological and political space for the critical resurrection of the non-hegemonic and inclusive paradigms that imperialist propaganda has denounced as unworkable and dead.
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 The reform agenda based on this struggle for human rights states is qualitatively better than an agenda for the struggle for regime change that does not address fundamental problems.
 The clarion call for human rights states is a positive and progressive struggle for political power in a world that is agitating for alternatives to globalization and for a world based on global justice.
 The struggle for human rights states brings into sharp focus the question of alternative political leadership to control such a state. 41 . Yash Tandon, Towards An Alternative Development Paradigm, www.seatini.org 42 . There has never been any doubt that the most fundamental criticism and analysis of market or capitalist fundamentalism have come from the Marxist paradigm as developed over years by its followers. While the political prescriptions and the experiences in various countries have brought into focus critical discussions on the viability of such prescriptions, the exposure and demystification of capitalist fundamentalism by that paradigm has never been the subject of dispute.
 The connections among human rights, governance, democracy, and civil society are easily be discernable in the struggle for human rights states.
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 The struggle for human rights states emphasizes the limitations of human rights discourses that must be addressed for the struggle to be part of the larger struggle for social transformation.
VI. THE 2010 CONSTITUTION: THE CREATION OF A HUMAN RIGHTS STATE
This section and the ones that follow attempt to establish the link between (on the one hand)
human rights and the state as conceptualized above, and (on the other hand) the 2010
Constitution of Kenya and the judicial reforms and procedures under the Constitution. The reconstruction of the state and its decentralization and democratization is a key feature of this Constitution. Unlike any other Constitution in the world the Kenyan one places fundamental emphasis on national values and principles that both impact power and how politics is organized.
We take the Judiciary as a pivotal institution under the Constitution that must promote and protect the human rights state and society. Its role in the implementation of the Constitution is of cardinal importance. Establishing such a link as attempted here serves to illuminate the importance of human rights. 43 . The examples are legion. Take for example, the struggle for a new constitution. This struggle is for the construction of a new state that is opposed to authoritarianism. It is a program for reform and its ultimate provisions provide for governance, democracy and human rights. This example is discussed in detail when the vision of the 2010 Constitution of Kenya is analyzed. In 2010, the Kenyan people decreed that the status quo was unacceptable and unsustainable.
They resolved to reconstitute and reconfigure the Kenyan state from its former vertical, imperial, authoritative, and unaccountable ogre to an accountable, horizontal, decentralized, democratized, and responsive state. Under the new Constitution, the vision of nationhood would be premised on core norms, including the following: national unity, political integration and diversity; democratization and decentralization of the Executive; devolution; public service; popular sovereignty in which the state is a servant, not master; integrity in public leadership; a Bill of Rights that provides for economic, social and cultural rights to reinforce political and civil rights 44 . This aspect of the paper is taken from the Inaugural Distinguished Lecture I gave at the University of Fort Hare, South Africa on October 14, 2014 entitled: "The 2010 Constitution of Kenya and its Interpretation: Reflections from Supreme Court Decisions." Albie Sachs has reflected at length and brilliantly on this issue of interpreting the South African Constitution in his speech at a conference held in Nairobi on June 14-15 under the theme of interpreting and shaping a transformative constitution. As he noted: "All of us accepted that the Constitution is a public document that has to be interpreted with a public meaning, that it was deeply rooted in South African history of trauma and hope and that it needed to be implemented in a manner that was responsive to our country's socio-economic reality. (giving the whole gamut of human rights the power to radically mitigate the status quo and signal the creation of a human rights state and society in Kenya); mitigation of the status quo in the area of land tenure/control that has been the country's Achilles heel in its economic and democratic development; the strengthening of institutions; and the development of institutions that provide democratic checks and balances. The Kenyan people chose the route of transformation to end poverty and deprivation and regain dignity and sovereignty. Thus, to the extent that revolution was envisaged it was to be organized around the implementation of the Constitution. [ Vol. 2] between state organs, and equitable distribution of national resources. 48 Below I discuss the most important of these institutions, especially the Judiciary and its role in the implementation of the Constitution.
VII. DECOLONIZING JURISPRUDENCE IN THE NEW JUDICIARY
Yash Ghai, the distinguished professor and constitutional law scholar, has argued that:
Perhaps realizing its own ambitious project, and hence its vulnerability and fragility, the Kenyan Constitution sets, through the judiciary, its barricades against destruction of its values and weakening of its institutions by forces external to itself. Such is the responsibility of Kenya's judiciary 49 It is remarkable and a paradox that, although disappointment with the judiciary was at least as great among the common Kenyan as frustration with politicians, they chose to place their faith in the institution of the new judiciary in implementing the new Constitution. 59 Sixthly, it is a myth that judges in the Common Law system do not make law. 60 The Constitution vacates that comforting illusion, especially in the context of human rights, when it provides under Article 20 (3) (a) that "a court shall develop the law to the extent that it does not give effect to a right or fundamental freedom". This means that if an existing rule of common law does not adequately comply with the Bill of Rights, the court has the obligation to develop that rule to make it compliant. It is matched in Article 20(3) (b) by an obligation to adopt the interpretation that most favors the enforcement of a right or fundamental freedom rather than diminishing, undermining, or subverting it. This is an obligation, not to rewrite a statute, but to read it in a way that is compliant with the Bill of Rights. The Bill of Rights and the Constitution should be used as the touchstone of legal appropriateness. 61 The Constitution says no less.
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A. A ROBUST, INDIGENOUS, PATRIOTIC, AND PROGRESSIVE JURISPRUDENCE
The elements of a decolonizing jurisprudence discussed here, shun mechanical jurisprudence.
The decolonizing jurisprudence of social justice is not insular or inward-looking. the Kenyan Constitution are the exact opposite. Lessons should be drawn from other countries.
The concern here with an emphasis the "indigenous" is simply that Kenya's jurisprudence should be grown with local needs in mind, without unthinking deference to other jurisdictions and courts, however, distinguished. The quality of Kenyan progressive jurisprudence would still command respect in these distinguished jurisdictions. After all, Kenya's constitution is arguably one of the most progressive in the world. 63 Of course, commonwealth and international jurisprudence will continue to be pivotal to the development of Kenya's jurisprudence. Yet, at the same time, the Judiciary will have to avoid mechanistic approaches to precedent. It should not cherry pick precedent from India, Australia, South Africa, the US, or from wherever on a whim just to suit the immediate purpose. Precedent has its place in the jurisprudence of each country. It is negative and mechanistic to approach precedent with a mind-set that says: "If we have not done it before, why should we do it now?" The Constitution does not countenance or encourage this approach. 64 Kenyan jurisprudence must seek to reinforce those strengths in foreign jurisprudence that fit the country's needs 65 while at the same time rescuing the weaknesses of such jurisprudence to enrich that which is decreed by the Supreme Court Act. 63 . Some of the key elements to this claim are: the most modern Bill of Rights in the World; uniquely provides for a theory of its interpretation; it reflects a social democratic transformation in a world still dominated by contemporary capitalism called neo-liberalism; and it calls for a progressive jurisprudence that shuns staunch positivism and its backwardness in a world that has to change. It has been argued that the claim to progressiveness is hindered by its failure to guarantee rights of LGBTIQ, abortion rights and the repeal of the death sentence. Looking at the grey areas in the constitutional provisions on these issues one can argue that the final verdict on this debate lies with the courts. 64 . As a guide to the emerging tests by which we should judge the relevance of foreign precedents an example is where we adopt foreign precedents but explain the parallels between that country and Kenya and its Constitution. 65 . The criteria for determining our needs can be based on the discussion above on the values, vision, objectives and purpose of our Constitution.
B. THE NEW APPROACH
The task of growing radical jurisprudence involves partnership between judiciaries, the legal profession, and scholars. The Bar must respond to the challenge. Standards of advocacy need to improve, the overall quality of written and oral submissions needs to be raised. The Jurisdictions of India, Namibia, Benin, South Africa and Colombia are great partners because of their similarity to Kenya's constitution. Decolonizing jurisprudence requires South-South collaboration and collective reflection.
The Kenyan judiciary is moving to limit excessively detailed written submissions. This makes sense only if the judges read the written submissions in advance. And they must do so with a critical eye, prepared to interrogate the arguments of counsel, and to put forward alternative ideas. It is a questionable practice to come up with ideas and authorities in the privacy of Judges' chambers when writing a judgment, if counsel had no chance to offer argument on those ideas and authorities. The very purpose of written submissions is to prevent such problems and to enable the judge to be well prepared in advance. A well-read judge is in a much stronger position to criticize counsel for lack of adequate of preparation. Through this dialogue, the Bench can encourage higher standards of advocacy. In the long run, this process should speed up the work of the court and clear backlog.
This task is being made easier by the enhancement of the quality and quantity of legal materials available to the bench through the legal researchers who have been appointed for all judges. It is a learning experience for the Kenyan Judiciary and its legal researchers to work out how the cause of justice can best be served by the innovation recently decreed by the Judicial Service Act, 2011. 66 This offers the bar and the bench an opportunity to make major strides in the quality of the jurisprudence in the courts of Kenya.
These strides in the quality of jurisprudence in Kenyan courts can be amplified with the improvement of collegiality and co-education among judges and lawyers. This will make sure that decisions of the Kenyan courts reflect the collective intellect distilled through the common law method, regular discourses, learning, and exchange, by judicial officers. To be a good judge The Kenya Constitution is unusual in setting out a theory of interpretation. This theory shuns staunch positivism and accepts the fact that judges make law. It allows judges to invoke non-legal phenomena thereby making the judiciary "an institutional political actor. 71 It is a merger of paradigms that problematize, interrogate, and historicize all different outlooks in the building of a radical democratic content that aims to be transformative of the state and society.
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It is a theory that values a multi-disciplinary approach to the implementation of the Constitution.
It is neither insular nor inward looking, and seeks its place in global comparative jurisprudence, equality of participation, development, and influence. The Kenyan Parliament, in enacting the Supreme Court Act 2011, (Supreme Court Act) has in the provisions of Section 3 of that Act reinforced this aspect of constitutional pre-occupation in its theory of interpretation.
The Constitution took a bold step in providing that "The general rules of international law shall form part of the law of Kenya" and "Any treaty or convention ratified by Kenya shall form part of the law of Kenya under this Constitution". 73 Thus Kenya seems to have become a monist rather than a dualist state in which domestic and international law are both given effect in the Constitution.
The full implications of these developments will unfold as the courts interpret the law. It is important to note that in the past Kenyan judges did not ignore international law. although not as binding law, but merely as a useful guide. 74 Now, however, the courts have greater freedom. Many issues will have to be resolved. Indeed, the Kenyan courts now have a great opportunity to be both users, as well as producers, developers, and shapers, of international law.
The task at hand in the Kenyan context is rather easier than that faced by some court systems in jurisdictions struggling to establish the validity of their place in the constitutional of transformative praxis which a human rights state envisages, the struggle for such a state must continue.
VIII. REALIZING THE NEW CONSTITUTIONAL VISION
The role of law in social transformation 80 has a long genealogy when posed as a question about whether law and the courts can advance, stagnate or impede social justice. 81 This question, once the source of serious and continuous jurisprudential debates, has acquired a consensus that law, indeed, has a role to play in development. It is now generally acknowledged from this debate that law has profoundly distributive effects and it cannot be ignored as a tool for social justice. 82 This multi-disciplinary consensus is shared by lawyers, economists, policy makers, politicians, and international organizations and think tanks.
In the coming into effect of the new phenomenon of transformative constitutionalism, 83 this debate has been both enriched and transformed (pun intended). The very idea of a transformative constitution (such as those of India, Colombia, South Africa, and Kenya) is the idea that the constitutional superstructure is embedded on a theory that it will be an instrument for the transformation of society rather than a historical, economic and socio-political pact to preserve the status quo as the earlier constitutions, such as the US or English Constitution, did.
B. THE JUDICIARY TRANSFORMATION FRAMEWORK 2012-2016
The Judiciary Transformation Framework (JTF) is the blueprint for laying a strong foundation for a transformed judiciary. The framework has four pillars: access to justice, infrastructure, transformative leadership, and the use of technology as an enabler for justice. The new judiciary that was put in pace post the enactment of Kenya's new Constitution of 2010 quickly dusted off many old reports that had recommended radical reforms in the Judiciary, but it still lacked the will to implement them. Instead, it set about implementing reforms that had already been agreed upon. This strategy was meant to nip internal resistance to the JTF in the bud. The reforms started at the margins because of a lack of political will internally and externally to transform the judiciary. In order to build public confidence in the Judiciary, it focused on reforming the prevalent judicial culture. This "judicial cultural revolution" was aimed at re-orienting that institution to serve the citizen and the court user as a client rather than lord it over them. It included sending simple messages to the public to the effect that they should begin to demand better services from the courts coupled with the basic re-training and re-immersion for judicial officers in learning the basics of public service. It included, for example, the innovation of the "six pledges" displayed on all our court stations and which every judicial officer was required to adhere to. The first two of which, human as they are, were remarkable in their absence in the "old" Judiciary: They read:
• We pledge to cordially greet you and welcome you to our courts.
• We pledge to treat you with courtesy, dignity, and respect. 86 . And the Christians supported this change! There is only one Lord and that is Jesus Christ! Resistance to this change that reflects our constitutional values of equity, equality, inclusiveness, non-discrimination and human dignity is both internal and external. Recently, a Bill in Parliament attempted to reverse this important reform without success. Such addresses have their roots in feudalism and were reflected in the structure of courtrooms that put judges on elevated platforms and pulpits. And the language of pleadings and addresses by lawyers were couched in the language of prayer, for example "My Lord, my prayers this morning are!" 87 . Upon the Supreme Court deciding against the petitioners in a presidential election in 2013 an enraged Kenyan called me Mr. Chief Injustice! This triggered the reflection stated here about demystification and deconstruction and the realization that certain addresses rationalize injustice. 88 . The pledge included welcoming litigants to court, keeping eye contacts with litigants and accused persons; allowing litigants and lawyers to walk out of the court to use bathrooms, and developing what we have come to call "judgments as dialogue" in line with the constitutional value of accountability. Judgments as dialogue addresses the loser in any cause in a concerted attempt to convince them that they had justice. This is done through the change of style and format of judgments that focuses primarily on the loser, giving them clear reasons why they lost and why the other party one in a language they understand. Our judgments and their format and style tend to a singular dialogue with the lawyers as a medium of explaining the outcome to their clients. This role is no longer one of counsel who in the Kenyans experience may not communicate the essence of the outcome as honest feedback. The use of short media briefs, borrowed from the Constitutional Court of South Africa, is an important ingredient of judgments as dialogue.
voices was horizontalized through a process of inclusion. A "Tea Drinking Social Movement" was started.
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With the ushering of a cultural revolution in the judiciary, drinking tea was democratized and all staff in the Judiciary in all court stations were henceforth entitled to tea; something that had hitherto been a preserve of the heads of stations and their secretaries. The internal resistance to this policy, though understandable given the power dynamics around access to tea, remains one of the most bewildering aspects of our transformation. 90 This central question became a watchword: How could judicial officers and staff convince Kenyans that they would receive justice if they could not give the same to their own colleagues.
Monthly tea sessions, which included the Chief Justice, staff, and judges, started at the Supreme Court. There was an important lesson here: giving the rank-and-file within the institution a voice and dignity to speak up and participate in the governance of the institution locked them into the transformation ideology; giving them a stake; and insuring against backsliding by their seniors. By delivering colleagues from administrative tyranny; whimsical and undemocratic transfers across court stations in the country; stagnated promotions; "sexuallytransmitted" promotions (STPs); and crafting a robust anti-sexual harassment policy, gave everyone a reason to believe in an institution that could stand for their rights and justice; and they reciprocated by serving the citizen better; and finding innovative solutions to their local problems.
The move to rid the judiciary of corruption did encounter the resistance of corrupt cartels inside and outside the Judiciary. As such, the struggle to make the Judiciary a beacon for anti- 89 . It is, indeed, difficult for those who are not Kenyans to understand why this is an important transformative practice. Suffice it to say that drinking tea is deeply embedded in Kenya. Access to this socio-cultural good was underpinned by power dynamics in Judiciary. 90 . Judicial officers have accepted that they are missionaries for justice and that human dignity is a value in the Constitution they have sworn to uphold. It says a lot about our humanity to begrudge our colleagues tea. where judicial officers seek to convince the loser that they gave them justice; and creating a vibrant judicial and public constituency to make sure that these reforms are permanent.
Despite resistance from judicial officers and staff, the Office of the Judiciary
Ombudsperson that receives and acts on complaints against judicial officers and staff has become a critical institution and its establishment is now all but irreversible. It has helped restore 91 . Judicial officers and staff sometimes forget that the old judiciary transferred them at the drop of a hat and now we have a transfer policy that respects them and which has all ingredients of due process. 92 . This can be gleaned from the decisions of the divisions of Constitutional and Human Rights and Judicial Review in the High Court (in particular), and also from Supreme Court decisions on devolution and the mainstreaming of the theory of interpreting the 2010 Constitution; and isolated decisions by judges in the stations outside Nairobi. The Supreme Court will in the near future rule on integrity and leadership, land, death sentence, and various aspects of human rights and social justice jurisprudence. These decisions relate to the critical features and structure of the Constitution and will definitely determine the course of socio-economic, political and cultural progress in the country. . This is a great analysis on how the state can be brought under the sovereignty of the people, the resistance from internal and foreign forces, the role that political leadership has to play in the promotion and protection of the sovereignty of the people. For Kenya this is an opportunity to rethink devolution of political power and whether the implementation of the constitution is a basis for more qualitative and fundamental restructuring of the society. It may be our contribution to the search of paradigms that will liberate Kenya and the world.
IX. CONCLUSION
The history of human rights and social justice paradigms in the African context has been richly documented. 95 The usefulness and limitations of these paradigms in social transformation can be gleaned from positions taken by five of East Africa's distinguished professors. 96 There are two contradictory human rights and social justice approaches that impact the fundamental question of transformation. Historically, rights have been both revolutionary and conservative. Rights themselves become terrains of struggle, with different groups offering alternative conceptions of rights. 97 It is important to recognize the counter-hegemonic discourse within human rights framework notwithstanding its Euro-centeredness in origin and orientation. For such analysis to be useful we must understand the contemporary global context within which these paradigms operate.
It is the argument of this paper that the ideological, political, and intellectual positions advanced by Issa Shivji 98 Eric Hobsbawm, 99 Samir Amin, 100 and Rosa Luxemburg 101 represent [Vol. 2] contemporary capitalism that is not the case for Africa and many states in the Global South.
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Samir Amin on the other hand in analyzing what he calls the "tragedy of great revolutions"
argues thus:
The "great revolutions" are distinguished by the fact that they project themselves far in front of the present, towards the future, in opposition to others (the 'ordinary revolutions'), which are content to respond to the necessity for transformations that are on the agenda of the moment." 104 Rosa Luxemburg argues that "for Social Democracy there exists an indissoluble tie between social reform and revolution. The struggle for reforms is its means; social revolution, its goal.
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She also argues "in effect, every legal constitution is a product of a revolution. 106 It is on the basis of these theoretical and practical theses that persuade the author, as he has previously argued, that:
I believe using human rights to interrogate the paradigms of capitalism, socialism and communism may be the basis upon which we discern the appearance of another utopia. The quest for a new world that the World Social Forum argues is possible, will also require the search for a utopia, a paradigm that will be the ideological, intellectual and political anchor of this new world.
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It is also on the basis of the here and now that the author has argued that transformative constitutions and their transformative constitutionalism that anchor the consolidation of human rights states 108 and societies can mitigate current status quos in societies that are unacceptable and unsustainable. 109 Such progressive and transformative constitutions are, indeed, "ordinary revolution" or "product of a revolution" and they can be the basis of fundamental restructuring or revolution of states and societies.
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Transformation as the Kenyan case study shows is at two levels, the theoretical or visionary level and at the level of implementation. At the first level the vision of the constitution is clear as a manifesto for change and social progress. At the implementation level ideological and political struggles abound. The Kenyan Judiciary's experience of reforms from the margins to the centre is useful. It is testimony that reforms can actually take place in regimes that are antireform if the leadership of an institution is ready to struggle for them. It does not matter that positive outcomes are not readily discernible. The idea is to get the sovereignty of the people, that is, their material interests reflected in the reforms and they will provide the necessary support. A striking example is one of the irreversible outcomes in the implementation of devolution in Kenya. As resources get to the counties, rural towns and villages, particularly in areas that have been marginalized, the support of the citizens will be strengthened. Alternative political leadership will grow from these hitherto marginalized counties because the citizens will not allow their resources to be stolen.
The obvious must, however, be stated. Even with progressive Kenyan jurisprudence based on our transformative constitution, what is now called the gospel according to the Africans, it must still be must conceded that the project of transformation is fundamentally a political one. If the Judiciary had irreversible support from the political elites much progress could have been made at a quicker pace. The fundamental question of who will control the human rights and social justice state in Kenya will not go away. The struggle for alternative political leadership in Kenya will not go away. Should such political leadership emerge, mobilize [Vol. 2] on the basis of the implementation of the constitution and capture power, then proceed to implement the constitution there is no doubt that Kenya's social transformation would be put on a social democratic trajectory, a definite social progress.
This theoretical and practical approach remains politically plausible to the interrogation of this critical contemporary question, namely, whether the paradigms of human rights and social justice can be a basis for fundamental restructuring and transformation of Kenya. The question of who controls human rights remains key in the reconceptualization of human rights. The question impacts the success or failure of transforming institutions created under transformative constitutions. Undeniably, in the end, all these issues raise fundamental political questions whose answers will be the fundamental ingredients of political manifestoes of Kenyan social movements and the political party that is ideologically and politically committed the vision of transformation.
